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so fully discussed and so variously presented in the opinions filed in the 
Downes case, is that Congress has the right "to make laws for the govern- 
ment of territories without being subject to all the restrictions which are 
imposed upon that body when passing laws for the United States, considered 
as a political body of states in union." Such power, however, "is not without 
limitations." And in determining the character and scope of these limitations 
the court declares that they comprise such constitutional restrictions "as are 
applicable to the situation." It is necessary, therefore, in the next place, to 
inquire whether trial by jury in criminal cases is one of the constitutional 
restrictions which is applicable to the situation in the Islands, and the court 
holds that it is not. 

Mr. Justice Peckham writes a concurring opinion, which is adopted by 
Mr. Chief Justice Fuller and Mr. Justice Brewer as representing their 
views, in which he declares that his concurrence rests solely on the ground 
that he believes Hawaii v. Mankichi to be decisive of the case, though he does 
not approve of that decision. The Dozvnes case, he says, is not in any sense 
an authority for the decision in the case at bar. 

A strong dissenting opinion is filed by Mr. Justice Harlan, in which he 
expresses his views, in part, in the following vigorous language: "I do not 
believe now, any more than I did when Hawaii v. Mankichi was decided, that 
the provisions of the Federal Constitution as to grand and petit juries relate 
to mere methods of procedure, and are not fundamental in their nature. In 
my opinion, guaranties for the protection of life, liberty, and property, as 
embodied in the Constitution, are for the benefit of all, of whatever race or 
nativity, in the states composing the Union, or in any territory, however 
acquired, over the inhabitants of which the government of the United States 
may exercise the powers conferred upon it by the Constitution." 



The Writ op Habeas Corpus in Chinese Exclusion Cases. — Another 
case of great general interest is United States v. Sing Tuck, 24 Sup. Ct. Rep. 
621. The decision in this case prescribes a limitation upon the right of an 
alleged alien Chinese person to the benefit of the writ of habeas corpus, which 
is suggestive of the possibility of serious inroads being made upon what we 
have long valued as one of the chief safeguards of liberty. The opinion 
declares, in effect, that no recourse may be had to the courts against the 
action of a ministerial officer in detaining a Chinese person who alleges and 
offers to prove that he is a citizen of the United States. If the right to the 
writ of habeas corpus is denied to an American citizen of Chinese parentage, 
what guarantee has a citizen of other parentage that he may not, with equal 
impunity, be deprived of his liberty? 

Mr. Justice Holmes writes the opinion of the court. It is not a long 
opinion, nor is it a particularly strong handling of the questions involved. 
The facts, in brief, are these. Certain Chinese persons came to the port of 
Malone, N. Y., seeking admission to the United States. Some of them, when 
examined by an inspector, gave their names and alleged that they were born 
in the United States; others gave their names and then stood mute. The 
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inspector found against their right to enter, and informed them of their 
right to appeal to the Secretary of Commerce and Labor. No appeal was 
taken, and while they were being detained for return to China, the petition 
for the writ was filed. In the Circuit Court the detention was adjudged to 
be lawful, and the writ dismissed without a hearing on the merits. The 
Circuit Court of Appeal reversed this decision on the ground that the parties 
were entitled to a judicial investigation of their status. This holding was 
reversed by the decision now under review. 

By the Act of August, 1894, it was provided that "in every case where 
an alien is excluded from admission into the United States under any law 
or treaty now existing or hereafter made, the decision of the appropriate 
immigration or customs officers, if adverse to the admission of such alien, 
shall be final, unless reversed on appeal to the Secretary of the Treasury," and 
in 1903 this jurisdiction of the Treasury Department was transferred to the 
Department of Commerce and Labor. The Supreme Court holds that the 
remedy here given, of appeal to the Secretary of Commerce and Labor, is 
exclusive, and until such appeal is taken the petitioners have no remedy by 
habeas corpus, even though the detention is in fact wrongful. Whether resort 
to the courts may be had after an adverse decision on such appeal, is expressly 
left an open question. 

The real scope and character of this decision may best be seen by a some- 
what careful reference to the remarkably able dissenting opinion filed by Mr. 
Justice Brewer, in which Mr. Justice Peckham concurred. He makes the 
point, in the first place, that inasmuch as the Act of August, 1894, refers only 
to aliens, it has no reference to citizens, and if these Chinese persons were, 
as they alleged, citizens, the inspector had no jurisdiction over them. This, 
he says, was expressly decided in Gonzales v. Williams, 192 U. S. 1, where 
the court said, "If she was not an alien immigrant within the intent and 
meaning of the act * * * the commissioner had no power to detain or 
deport her." In that case no appeal was taken to the Secretary of the depart- 
ment, and the Solicitor General urged the point against the petitioner, but the 
court overruled the objection. 

Referring to the specific regulations of the Department of Commerce and 
Labor under which the Chinese petitioners were examined and detained, Mr. 
Justice Brewer says : "The most notorious outlaw in the land, when charged 
by the United States with crime, is, by constitutional enactment (Art. 6, 
Amendments to U S. Constitution) given compulsory process for obtaining 
witnesses in his favor and the assistance of counsel for his defense; but the 
Chinaman — although by birth a citizen of the United States — is thus denied 
counsel and the right of obtaining witnesses. After he has been adjudged 
inadmissible, then, and then for the first time, is he permitted to have counsel 
and advised of his right of appeal, and such counsel, after filing notice of 
appeal, is permitted to examine, but not make copies of, the testimony upon 
which the excluding order is based. By Rule 8, if he desires to appeal, he 
must give written notice thereof within two days after the decision. By 
Rule 9, within three days after the filing of notice a complete record of the 
case is transmitted to the Commissioner General of Immigration, and on such 
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appeal no evidence will be considered that has not been made the subject of 
investigation and report by the inspector. Can anything be more harsh and 
arbitrary? Corning into a port of the United States, as these petitioners did 
into the port of Malone, placed as they were in a house of detention, shut off 
from communication with friends and counsel, examined before an inspector 
with no one to advise or counsel, only such witnesses present as the 
inspector may designate, and, upon adverse decision, compelled to give notice 
of appeal within two days, within three days the transcript forwarded to the 
Commissioner General, and nothing to be considered by him except the testi- 
mony obtained in this Star Chamber proceeding. This is called due process 
of law to protect the rights of an American citizen, and sufficient to prevent 
inquiry in the courts." 

A brief review follows of the successive steps taken by the United States 
Supreme Court in the Chinese cases, from the case of Yick Wo v. Hopkins 
(1886), 118 U. S. 356, wherein the court declared that the constitutional 
safeguards were "universal in their application to all persons within the ter- 
ritorial jurisdiction, without regard to any differences of race, of color, or 
of nationality," and the case of United States v. Wong Kim Ark (1898), 169 
U. S. 649, where the discharge on habeas corpus of a Chinese person, born in 
the United States, from detention by a collector of customs was sustained, 
although no appeal had been taken to the Secretary, down to the case at bar, 
showing, in the words of Mr. Justice Brewer, "a curious judicial history." 
The vigorous logic of the opinion, the grasp on the salient features of the 
case which it evinces, and its well-balanced conservatism respecting a question 
of vital importance to the welfare of a free people, compel a serious doubt as 
to whether the court has not taken a false step in the direction of exalting 
the arbitrary power of the executive above the legitimate and constitutional 
supervision of the judiciary. 



What is a "Crime" Within the Meaning op the Constitution ? — Schick 
v. United States, 24 Sup. Ct. Rep. 826, was a case of prosecution by informa- 
tion under a statute imposing" a penalty for the knowing purchase or receipt 
for sale of oleomargarine which had not been stamped according to law. 
The plaintiff in error waived a jury and agreed to submit the issues to the 
court, and judgment was subsequently entered in favor of the United States. 
The question mainly argued in the Supreme Court was whether the plaintiff 
in error could lawfully waive the trial by jury in view of the 3rd clause of 
Sec. 2, Art. 3, of the Constitution, which provides that "the trial of all crimes, 
except in cases of impeachment, shall be by jury," and Article 6 of the 
Amendments, which provides that "in all criminal prosecutions the accused 
shall enjoy the right to a speedy and public trial by an impartial jury of the 
state and district wherein the crime shall have been committed." In other 
words, was the violation of the act relative to the purchase or sale of oleo- 
margarine, a crime? 

Mr. Justice Brewer, who wrote the opinion of the court, mainly relied 
upon the definition given by Blackstone, which is as follows: "A crime, or 
misdemeanor, is an act committed, or omitted, in violation of a public law 



